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ABSTRACT

 

Copyright, caught in a digital maelstrom (Trudel, 1997) of perpetual reforms and shifting commercial practices, exacerbates tensions between cultural
stakeholders. On the one hand, copyright seems to be drowned in Canada and the USA by the role reserved to copyright exceptions (Crews, 2015) by
parliaments and the courts. On the other, institutions, such as libraries, are keen to navigate digital environments by allocating their acquisitions budgets
to digital works (Farb, 2006; Waller, Bird, 2006).  Nordic countries have explored new institutional arrangements, such as extended licensing which have
proved useful for orphened works (Rosén, 2012). How can markets, social systems and institutions emerge or interact if we are not able to resolve this
tension?

Beyond the paradigm shifts brought by digital technologies or globalization, one must recognize the conceptual paradox surrounding digital copyrighted
works (Elkin-Koren, Salzberger, 2013). In economic terms (Maackay), they behave naturally as public goods, while copyright attempts to restore their
rivalrousness and excludability. Within this paradox lies tension, between the aggregate social wealth (Frishmann, 2012; Yoo, 2007) spread by a work and
its commoditized value, between network e�ects (Benkler, 2006) and reserved rights.

In this paper, I will summarize the �ndings of my doctoral research project and apply them to the case of digital games in libraries.

The goal of my doctoral work was to ascertain the role of libraries (Hirtke, Hudson & Kenyon, 2009; Larivière, 1989; Gordon, 1982) in the markets and
social systems (Luhmann, 2004) of digital copyrightable works. Ancillary goals included exploring the “border” between licensing and exceptions in the
context of heritage institutions as well as building a new method for capturing the complexity of markets and social systems that stem from digital
protected works. To accomplish these goals, I analysed a dataset comprising the terms and conditions of licenses held by academic libraries in Québec. I
show that the terms of these licences overlap with copyright exceptions, highlighting how Libraries express their social mission in two normative contexts
(Belley, 1996), positive law (copyright exceptions) and private ordering (licensing). This overlap is both necessary yet poorly understood – they are not two
competing institutional arrangements but the same image re�ected in two distinct social settings. It also provides a road-map for right-holders of how to
make digital content available through libraries.

The study also points to the rising importance of automation and computerization in the provisioning of licences (Garnett, 2006; Mountain, 2003; Gillette,
Radin, 2000) in the digital world. Metadata describing the terms of a copyright licence (Maurel, 2007) are increasingly represented in computer models
and leveraged to mobilize digital corpus for the bene�t of a community. Whereas the print world was driven by assumptions and physical limits to using
copyrighted works, the digital environment introduces new data points for interactions which were previously hidden from scrutiny. The future lies not in
optimizing transaction costs but in crafting elegant institutional arrangements through licensing.

If libraries exist to capture some left-over value in the utility curve  (again: Frishmann, 2012; Yoo, 2007) of our cultural, informational or knowledge
markets, the current role they play in copyright need not change in the digital environment. What does change, however, is hermeneutics: how we
attribute value to digital copyrighted works and how we study society’s use of them.
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We will transpose the results of this study to the case of digital games. Québec and Montréal are currently hotbeds for both independent (indie) and
major (AAA) video game studios. Despite this, a market failure currently exists due to the absence of �exible licensing mechanisms to make indie games
available through libraries. This part of the study was funded with the generous support from the Knight Foundation in the USA and conducted at the
Technoculture Art & Games (TAG) research cluster of the Milieux Institute for arts, culture and technology at Concordia University in Montréal, Canada.

Most notably, Libraries must still rely on physical copies of media to constitute their collections of digital games. This is mostly due to restrictive licensing
from all major game platforms (iTunes, Google Play, Steam, etc.), which only allow individuals to transact. In that sense, platforms or marketplaces
providing access to digital games – and most other digital works for that matter – are closed to libraries. This is in stark contrast to markets for physical
books or that of physical media such as disks – because exclusionary practices are eschewed or because of copyright exceptions (such as the case of the
�rst sale doctrine in the United-States).

Using licensing to ward o� libraries from digital markets will be problematic in the medium to long term. In fact, because digital works are simply
unaccessible by libraries, it is unclear how copyright exceptions as well as extended licensing, as implemented in Nordic Countries, could solve this issue.
No amount of legislative reform or litigation could have an impact on this problem in the short term. We hope that new institutional arrangements,
achieved through private ordering or licensing, could point the way forward.

For example, to solve this issue for e-books, public libraries in Québec created a new collecting society to foster the emergence of a new institutional
arrangement with publishers. Using the concept of the commons (Benkler, 2017), our research team at Concordia University is seeking a similar path for
born-digital games, prototyping  a new institutional arrangement using blockchain technologies. Our goal is to allow for the drafting of smart contracts,
fostering micro-transactions on an open ledger as well as using asynchronous encryption to open this digital marketplace.

In turn, we hope that this model will allow libraries to play their role for society and allow society to reap the positive externalities of its libraries’ mission.
Libraries may even be able to dent the market dominance of existing digital platforms.
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